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{, THE PAPERS & THE PAPERS! AN
{ ACCOUNT OF THE LECGAL AND POLITI-
! QAL BATTLE OVER THE PENTAGON

varers, by Sanford J. Ungar, E. D,
Dutton, 319 pp. $7. 95.

=)

‘reviewed by Arthur S. Miller

If anyone still believes that the Su-
preme Court’s decision in the Pentagon
Papers case was a resoundi ng \xcto.y
for the press, he had beter think again,
Even beuter, he should read S..n.roxd
Ungta's The Papers & The Papers.
Ungar, a reporier for The Wesrington
Post, has written the first com';ku, ace
count of the str'm"]c o p,uoh'u.l the
commissioned by Robert MceNao-
of that dizmal swamp of ill-
misbegotien  American
“war,”

True, The New York Times and
The Post did win—surely better than
losing, But the wic
highest price yet paid in defense of the
First Amendment, TFor the first time in
American history, a prior restraint on
publimtion was laid upon ncwspaperss
by court m}uncnons '11111 as Ungar
says, is a “rather hollow victory,” a
judgment concurred in by a high Jus-
tice Jepartment official who is quoted
as saying, ‘W 1ng eme-

mara,
conceived and

Wwe proved one th
phatically, that there can be prior re-
straint of publication while 2 case is
being reviewed in the courts”” So the
hosannas should be muted, partcularly
with the addition of Lewis Powell and
William  Rcehnquist to the Supreme
Court.

Were that all to the case of the
Pentagon : Papers, it would hard) y Ge-

- ment used law for

tory came ar the.
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[ftc of the uwion wCay.  wn, -
quotes Willam Florence, {ormer
Torce security expert, as saying
more than ninely-mine and
cent of documents classiiica .. .-
tional sccurity reasons could ba o als-
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serve bock-length treatment, But this
-

well  writien and  essendally  fair-
ninded f imbroglio

account of tihe

poins up other deeply Important and,
o
m

at times, disiurbing matters, There s
much fodder for reflective thought

here; o 1ne, tZ;c real value of the book
lies in what it suggests rather than in

what it details. An illustrative listing
will have to suliice: b

SZLECTIVE LNFORCEMENT OF TIHE LAW,
Was it merely Jortuitous that the Gov-

crnment sued only those four necws-
papers that had been eritical of the
Administration?  That would  strain

creduiity o tire bresiking point, Other

newspapers, including 7he Los Angeles

“Times (essentinlly a pro-Nixon organ),

pointed  the sirict
hands-off attitude toward Jack Anddr-
son’s revelations and it is difficult not
to conclude that the Justice Depart-
political ends. If
that is at least partially accurnte, as 1
think it s, it presents a nasty picture
of a “law-and-order” Adm nmtr.mon.

Puners. Add  the

TIIE SEGURITY PHOLIA OF GOVERNAENT.
Without doubt, much of the material
in the qu)crs vas absurdly over-classi-
ficd. Classificaton Lelps to insulate the
bureaucracy frcm revealin ng mou waing
of data to which the people are clearly
entitled, Without access to informa-
tion, there can be little or no public
.wcounmb ility for decisions taken, (For
that matter, it is noteworthy that rath-
er than being held strictly to account
for errors of omissiorn and commission,
those who immersed the United States
into Vietnam have usually been re-
warded by “the systemt” with luerative
or pl‘é‘;ii"iOl jobs out of goverament

—an 11.;crc.s.;n COXHZ)}CD'&HI’Y on the

closed without being “prejudicial to ihe
defense Interests of thc ration.? Surcly
it would be difficult to prove thut pub-
Leation of the Papers has in fact
harmed the nation,
. I

T POSTURE OF THE LAWYERS, After
the dust had scttled from the case,
both The Times and The Post fired
their Jawyers. And well they should
have, Both firms scemed to nct more
like counsel for the Government thon
for the new spapers, At cleven the night
before the first appearnnce in cowurt,
The Times” lawyers quit the case,
necessitating {rantic efforts “to recruit
replacements (whe had 1o appear in
court with litde preparation). That is
odd legal behavior, to say the least, As
for The Post,.onc Roger Clark, a mem-
ber of the firm for rmcerly headed by
Scerctary.. of State Williim  Rogers,
scemed to be more interested in sup-
pressing  publication L} an in finding
ways to justify it. Further, according 1o
Ungar, The Times paid out $150,000
in+legal fees—a sobering lesson in’ the
cost of Ltigation, Dch,,,uc of the First
Amendinent is expensive,

& Surrese Courr. LRach of the jus-
iccs found it desirable to write an
Some, particular

_opinion, tly Chiel Jus-
tice Warren Burger and J\mt‘c Harvy
Blackmun, went out of their way to

discuss matters not relevant to the de-
cision. They, with Justice Byron White,
all but invited the Justice Department
to file criminal charges. Burger (and
others) were bitter about the haste in
which the decision  was  rendered
(something that didn’t trouble them
at other times—for example, the Am-
chitka bomb-test case), But then, seri-
ous students of the Court know that
tne justices view consistency as a con-
venience rather than a nccessity,

TiHE RESPONSIBILITY OF TIIE PRESS.
The analogue to sclective enforcement
of the law is selective printing of news
matter, Ungar relates how The Post
failed to pubhsh clearly newsworthy
material, once when Durger met two
Post reporters at his home (at about
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